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5. Lien Creditor's Suit — Several alienations to same person — How land sold. 
In the absence of any averment in the pleading, or of proof that several tracts of 
land which have been aliened to the same person by a judgment debtor after the 
recovery of the judgments are more than sufficient to pay such judgments, it is not 
error to decree that the lands shall be offered in parcels and also as a whole, 
and the best price offered accepted. 

6. Appeal and Error — Objections for first time — Order of liability for liens. 
An appellant who has filed no exceptions to a report of liens in the trial court 
cannot insist in this court for the first time that the lands of a co-defendant should 
be first sold. 



Buck and Others v. Wards and Others. — Decided at Wythe- 
ville, June 22, 1899. — Oardwell, J. Absent, Biely, J: 

1. Chancery Jurisdiction — Fraud — Adequate remedy at law. Although fraud 
is an elementary ground of jurisdiction of courts of equity, the jurisdiction does 
not extend to all possible cases in which the commission of a fraud may be in- 
volved. If the right invaded is legal, and the remedy at law is full, adequate and 
complete, the concurrent jurisdiction in equity does not exist. 



Jackson v. Commonwealth. — Decided at Wytheville, June 22, 
1899.— Keith, P. Absent, Biely, J: 

1. Homicide — Presumptions — Murder — Manslaughter — Burden of proof. Every 
homicide in Virginia is presumed to be murder of the second degree. In order to 
elevate the offence to murder of the first degree the burden of proof is on the Com- 
monwealth, and to reduce it to manslaughter the burden is on the accused. But 
to reduce the offence to manslaughter it is not necessary for the accused to show 
that before the mortal wound was given he had declined further combat and 
retreated as far as he could with safety. This would entitle him to an acquittal. 

2. Erroneous Instructions — Presumption—Harmless error. All error is pre- 
sumed to be prejudicial, and only in extreme cases, where it clearly appears that 
no injury could have resulted, will this court refuse to set aside a verdict rendered 
on erroneous instructions. 



Trimble v. Trimble. — Decided at Wytheville, June 22, 1899. — 
Buchanan, J. Absent, Biely, J: 

1. Divorce — Oruelty — Seasonable apprehension of bodily hurt. The specifications 
of cruelty and reasonable apprehension of bodily hurt charged in the bill state a 
good case for a divorce from bed and board, and, having been sustained by proof, 
there is no error in the decree granting such divorce. 

2. Divorce — Custody of infant. On decreeing a divorce the mother is the 
proper custodian of an infant of seven months old. 

3. Alimony — Fixing amount — Subsequent increase or decrease. Before fixing 
the amount of alimony to be paid by a husband for the support of his wife and 
infant child, the court should ascertain the value of his property and the extent 
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of his income, but, although this was not accurately done in the case in judgment, 
the allowance of six dollars per month will not be disturbed. If necessary to 
increase or diminish the amount in the future, it may be done under the provis- 
ions of section 2263 of the Code. 

4. Alimony — Charge on land — Injunction against alienation or encumbrance. 
Sums decreed to be paid as alimony should be charged upon the lands of the 
husband, but it is error to enjoin him from disposing of or encumbering his real 
estate, unless the facts of the particular case show it to be necessary or proper. 



Kelly v. Fairmont Land Company. — Decided at Wytheville, 
June 29, 1899.— Biely, J: 
1. Purchaser — Notice — Enquiry — Concealment — Estoppel — Case in judgment — 
Unrecorded deed of trust. If a purchaser has knowledge of any fact or circum- 
stance sufficient to put him upon enquiry as to the existence of some right or 
title in conflict with that which he is about to purchase, and makes the enquiry 
suggested by such fact or circumstances and anything detrimental to the right he 
is about to acquire is concealed or withheld from him, he cannot afterwards be 
charged with notice of it, or be affected by an undisclosed encumbrance or latent 
equity. In the case in judgment the vendor of real estate who had not conveyed 
the legal title, also held an unrecorded deed of trust from his vendee on the same 
land for money advanced to him. Upon enquiry by a proposed purchaser as to 
what was necessary for the vendee to do to acquire title he disclosed the balance 
of purchase money due, but said nothing about the unrecorded deed of trust. 
Under these circumstances the vendor is estopped to assert his deed of trust against 
the purchaser from the vendee. 



Hall v. Caldwell and Others. — Decided at Wytheville, June 
29, 1899.— Harmon, J: 
1. Mortgage — Loan of money — Taking tide to land — Knowledge of others' rights — 
Purchase by joint owner for redemption. A son, having advanced for his father a 
sum of money to enable him to purchase a tract of land which had been sold un- 
der a deed of trust to secure a debt for which the father was primarily liable, and 
having taken a deed therefor in his own name, with knowledge of the fact that 
a third party who had no notice or knowledge of the sale by the trustee owned an 
undivided one-half interest in the land, and that his father owned the other half 
and was primarily liable for the debt for which the land was sold, will be deemed 
to be a mortgagee of the land to the extent of the amount so advanced, for which 
sum the half interest of the father is first liable. The father will be deemed to be 
the real purchaser for the purpose of redemption, and the original rights of the 
third party will be restored, subject, however, to the lien of the son for the amount 
advanced by him. 



Camp v. Wilson. — Decided at Wytheville, June 29, 1899.— Keith, 
1 . Harrison, J., dissents : 
1. Contracts — Doubtful construction — Parties' construction — Question for jury. 
In a doubtful case the construction placed upon a contract by the parties will be 



